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11\ THE l""1\ITED STATES COL"RT OF APPEALS
FOR THE DISTRICT OF COLl'\tBIA CIRCCIT

1\0. 9q-l39:i (A0:D C00:S0LID.-\TED CASES I

MCl WORLDCOM. I:\C .. et a1..

PETITIO,\ERS.

\.

FEDERA.L COMMU1\lCATIONS COMMISSI00:
AND LTj\:ITED STATES OF AMERICA.

RESPO'\DE?'\TS.

0:\ PETITIONS FOR REVIEW OF AN ORDER OF THE
FEDERAL COMMUNICATIONS COMMISSION

BRIEF FOR FEDERAL COMMUNICATIONS COMMISSION

JURISDICT]O~

The Federal Communications Commission adopted a final order and amended rules

expanding the pricing flexibility that price cap local exchange carriers have in setting rates for

certain services. Access Charge Reform. 14 FCC Rcd 14221 (1999) C'Order") (JA 232).

This Court has jurisdiction to review the Order pursuant to 47 U.s.c. § 402(a) and 28 U.s.c.

§ 2342( 1).

STATEME~T OF ISSUES PRESENTED

1. Whether the Commission' s decision to grant additional. limited pricing flexibility was

reasonable.



:: Whether the CommIssIon \\.1s oblig:ned. as ~ m.1ner of b\\. po1Ic~ . 0;- Dre.:eQ~;-::. 1,

consIder market share in deciding whether to grant pricing flexibilit~.

STATrTES AND REGCL.<\TIONS

Pertinent statutes and regulations are set out in the Statutory Appendix to thl:' bne:'

COV~TERSTATEMENT

The order on review continues the Commission' s efforts to enable local exchange carner:'

(LECs); to adjust their interstate access prices in order to respond to competition as It de\elops.

The Commission has increased LECs' pricing flexibility, through measured steps, over the past

decade. In the midst of that process, Congress passed the Telecommunications Act of 1996

(1996 Act). which dramatically increased opportunities for competition. particularly in the local

exchange and exchange access markets. Telecommunications Act of 1996. Pub. L. !':o. 104-104.

110 Stat. 56 (1996). In light of the increasingly competitive environment that the 1996 Act

created. the Commission decided once again to consider LEC pricing flexibility. The order on

review is the product of that consideration and is designed to help provide consumers with the

benefits associated with competition.

The Commission' s decision balances the needs of incumbent LECs for additional pricing

flexibility to respond to competition with the need to retain adequate protections to ensure that

LECs do not take advantage of their market position to charge unreasonable rates or restrict

competitive entry. The Commission established a staged approach for granting pricing

flexibility: it authorized certain types of increased pricing flexibility immediately. and it

J The definition of a "loca1 exchange carrier"' is set forth in 47 U.s.c. § 153(26). The definition
of an "incumbent local exchange carrier:' for purposes of section ~51. is set forth in 47 U.s.c. §
~51 (h)( 1). As used herein. the terms "LEe.·' "price cap LEC' and '"ILEC' all refer to carriers
that are subject to price cap regulation. unless otherv.:ise noted.



Identllled competltJ\e condmons that. ij- met. \\ould allow additional pncin~ fle\:ibil!T: I:; ene'

future In all cases. the Commission retamed adequate regulations 1(") iJmn the LEe~' ai'1illl: il'

charge unreasonable rates and to increase the opponunities for consumers w benefn froIT:

competiti ve entry,

I. BACKGROVND

A. Competitive Developments in the Interstate Access
Market.

For much ofthis century. most telephone customers obtained both local and long distance

services from AT&T and its affiliates. In the mid-1980s. pursuant to an antitrust consent decree

known as the Modification of Final Judgment or MFJ. AT&T divested its local exchange

operations. UniIed SIaIeS \'. American Tel. and Tel. Co.. 552 F. Supp. 131. 141-42 (D.D.C.

1982 l. affd sub nom, Maryland ", UniIed SIaIes. 460 U.S. 1001 (1983). Pursuant to the MFJ.

AT&T continued to provide long distance (or interexchange) service in a market that already was

subject to some competition: and the divested companies (the Bell Operating Companies or

BOCs) provided local exchange service on a de faCIO monopoly basis.

When a customer makes a long distance call. the interexchange carrier (IXC) must have

"access" to the local networks at both ends of the call. so that it can complete the connection

between the calling and the called panies. Local carriers recover their costs of providing such

access primarily through interstate access charges assessed on the IXC. The Commission has

established rules that govern the interstate access charges that incumbent local exchange carriers

(ILECs) may impose. See 47 C.F.R. Pan 69. Pan 69 identifies two basic categories of access

services: special access services and switched access services. Order ~ 8 (JA 237). Special

access services do not use local switches but instead employ dedicated lines that run between the
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customer and the IXC' s pomt or presence (POP I in the local exchange are.J: 1d' B~-::311~~>

special access sen ices emplo) dedicated facilities. speCial access IS typically used b: r\:c:- ;.In'::

large businesses with high traffic volumes. Order ~ I·e OA 306): ~1CI B•. a:;' SwItched

access sen'ices use local exchange switches to originate and terminate interstate lon~ dlst~:m(~

calls Id

In the 1980s. competitive access providers (CAPs) challenged the LEC monop0lies and

began to offer limited end-to-end special access sen'ices in competition with ILECs by buildm~

their own transport facilities in order to serve the IXCs. See Expanded I11lerC01111CCliol7 \I'irh

Local Telephone Company Facilities, 7 FCC Rcd 7369.7373 (1992). recon.. 8 FCC Rcd 127

(1993), rel' 'd in parr and remanded in part. Bell Atlantic Telephone Cos. \'. FCC. 24 F.3d 310

(D.C. Cir. 1993) (Special Access Expanded Interconnection QI'der). In 1992. the Commission

adopted rules that enabled CAPs to "collocate" their equipment at a LECs wire centers and to

interconnect their facilities there with the LECs network. 7 FCC Rcd at 7372. These rules were

the first of a series of FCC "expanded interconnection" orders providing opportunities for

interstate access competition against the LECs.

B. Regulatory Framework.

(1) Price Cap Regulation.

Even before the Commission imposed collocation obligations on LECs. it had modified

the regulation of LECs' interstate access charges in a manner that granted the LECs substantial

~ A POP is the physical point where an IXC connects its network with a local exchange carrier's
(LECs) network. An interstate call typically moves from the customer premises to the LECs
end office (this portion of the call may be referred to as channel termination), from the end office
to the serving wire center (this portion may be referred to as interoffice transport). and then from
the serving wire center to the POP (this may be referred to as entrance facilities).



pricIng fJexibillt:. For many years. the Incumbent LECs and other communication:, ca~TJ~r~ :IJ-':

been subJect to rate of return regulatIOn In October 1990. the CommissIOn replaced this l:r~ l~:

regulation for the largest LECs -- mcluding the Bell Operating Companies -- with ail incentl\;:-

based system employing price ceilmgs or "caps" on the aggregate prices the carners char:;e fl~~

their interstate offerings. Policy und Rules Concerning Raresfo,. Dommal1l Carne,.s. Second

Report and Order. :. FCC Rcd 6786 (1990) (Price Cap Order). mudified on recall.. 6 FCC Rcd

~637. further recon. dismissed. 6 FCC Red 7482 (1991). aird. .\·arional Rural Telecom .-1.1.\17 \

FCC. 988 F.2d 1i4 (D.C. Cir. 1993). The price cap system. codified in Part 61 of the

Commission's rules. is designed to replicate some of the efficiency incentives present in tull:-

competitive markets and to act as a transitional regulatory mechanism on the way to full

competition. Order" 11 (JA ~38).

The LECs have greater pricing flexibility under price caps than under rate of return

regulation. Under price caps. the LECs do not have to base their rates strictly upon the

accounting costs of providing each service. Rather. interstate rates that fall at or below a price

cap for a group of services knO\\TI as a "basket"] and within the specified pricing parameters for

service categories within the basket are presumed lawful and are given "streamlined" review.

Price Cap Order. 5 FCC Rcd at 6788 (~.. 11-12). See Bell Atlantic Telephone Companies \'.

FCC. 70 F.3d 1195. 1198 (D.C. Cir. 1996). Rates that fall outside these price constraints face

more exacting regulatory scrutiny. Jd

3 At the time the Commission adopted the Order. there were four baskets in the price cap rules:
common-line. traffic-sensitive. trunking and interexchange. Each basket is subject to a price cap
index ("PCr'). which caps the total charges a price cap LEC may establish for the interstate
access services in that basket. 47 C.F.R. § 61.42(d). Since that time. the Commission has
removed special access from the trunking basket and created a separate special access basket.
See MCI Br. at 7 n.3.
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(1l Pricing Flexibili~

The CommissIon periodically has fined-tuned !ts price ca~ policies in an efIl1rl rc)::, t"

g1\e the incumbent LEC 5 greater flexibility to compete effectively and to preYent them fwm

exercising their market power to stifle competitive entry and charge unreasonabk r:lleS for iess

competitive services. Order I" 67 (]A ~67-68l. The Commission has long belien~j th:lt rel:llnJn~

regulations longer than necessary contravenes the public interest. See. e.g. Order ~ 1-+-+ (ClIm!:

PoliCy alld Rules Concerning Rates(or Competitil'(! Carrier Sen'iccs. First Report and Order. S:,

FCC ~d 1. 3 (1980) (Competitil'e Carrier First Report): Policy and Rules Collcernil7!! the

Interslate. Interexchange Marketplace. Second Report and Order. 11 FCC Red ~0730. 2076':;-63

(1996 ).

Since it adopted the Price Cap Order. the Commission several times has increased the

LECs' pricing flexibility and their ability to respond to emerging competition. without

significantly increasing the risk of predatory pricing and cross-subsidization. For example. when

the Commission originally adopted price caps. it required price cap LECs to offer all interstate

special and switched access services at uniform. geographically averaged rates within their study

areas as a safeguard against unreasonable rates and predatory conduct. 4 In 1994. in response to

the increased competitive opportunities resulting from its expanded interconnection decisions.

the Commission permitted price cap LECs to geographically deaverage their rates for special

access and switched transport services if the LECs met certain interconnection requirements.

Order I" 58 (JA 262-63). See 47 C.F.R. § 69.123: Special Access Expanded Interconnection

Order. 7 FCC Red at 7454-56.

4 A study area is a geographical segment of a carrier's telephone operations. Generally a study
area encompasses a carrier's entire service area within a state. Order n.152 (JA 162). Special
Access Expanded Interconnection Order, 7 FCC Red at 7369. 7452 n.403.



The Commission also graduall:- expanded the price cap LECs' freedom to modir':, :-::::~'>

\\lthm a pncing basket. first by increasmg the allowable rate re\iSlOnS for lower pncIn!,: DJn..:

indices and then by eliminating the lower pricing indices altogether Order .... 1:. 1~ (JA :3()­

·W. 241) Sec Price Cap Performance Rene\'for Local Exchange Carners. FIrSt Rerx1f: ;mc

Order. 10 FCC Rcd 8961. 9139-41 (1995). aird BellAr/antic Tel Cos " FCC. 79 F,3d 11()~

m.c Cir. 1996) : Access Charge Reform. Kotice of Proposed Rulemaking. Third Report and

Order and Kotice of Inquiry. 11 FCC Rcd 21354.21487 (1996) (Access Charge Rcf(JI·ml.

In addition. the Commission pennined price cap LEes to offer volume and term

discounts for special access and switched transpon services subject to cenain conditions. Order

.. 123 (JA 298-99). See Special Access Expanded Interconnecrion Order. 7 FCC Rcd at 7463:

Expanded Interconnection With Local Telephone Company Faciliries. 8 FCC Rcd 7374. 7433-35

(1993) (Virtual Co/locarion Order). And it relaxed the procedures for introducing new switched

access services by pennining incumbent LECs to file petitions based upon a public interest

standard (instead ofthe more stringent general waiver standard). thereby eliminating costly and

time-consuming burdens on the incumbent LECs. Order ~ 34 (JA 17-18), See 47 CF.R. §

69.4(g): Access Charge Reform. 11 FCC Rcd at 21490 (f" 309).

(3) DominantINon-Dominant Classification

Consistent with the policy detennination that it should eliminate unnecessary regulations.

the Commission has distinguished between "dominant" and "non-dominant" finns and has

afforded them different regulatory treatment. Under current rules. non-dominant LECs and

CAPs - unlike dominant carriers - do not have their rates subject to review prior to taking effect

and are not required to file tariffs. See H.llperion Telecommunications. Inc.. 12 FCC Rcd 8596.

8611-12 (1997). The Commission has detennined that carriers are non-dominant if they are



8

"sUDlect to sufficlem competltJ\e pressure so that theIr performance is. 3nd c~m tle nre~llm-:-.: t,

be. In the publJc interest without detailed go\"ernmem o\ersight and mtern~ntlOn" L (lmnc::t:\,

Carner Firs{ Repol"l. 85 FCC 2d at 20 (~ 55). Non-dominant carriers are those that lack m:1rk-::

power to sustain prices either unreasonably above or below costs. Sec .\/CI TcicconlllllillICUf/U!1'

Curp ,. FCC. 765 F.2d 1186 (D.C. Cir. 1985).

C. The Telecommunications Act of 1996

The 1996 Act "seeks to open for all carriers the local and long distance

telecommunications markets to competition.....· Access Charge Reform. 11 FCC Red at :; 1373

("32). The 1996 Act imposes obligations on ILECs to give their competitors access to the

lLECs' local networks. 47 LT.S.c. §§ 251-252. Section 251(c) envisions three methods of entry

into the local exchange markets: competitors may obtain. at wholesale rates. the lLEC s retail

services and resell those services: competitors may lease portions of the incumbent" s network

through the use of "unbundled network elements"; competitors may build their own facilities and

interconnect those facilities with the ILECs network. 47 U.s.c. §§ 151(c)(1)-(4). In addition.

the 1996 Act requires ILECs to permit competitors to collocate their facilities on the ILEC s

premises. 47 U.s.c. § 251(c)(6).

Congress anticipated in adopting the 1996 Act that increased competition would go hand

in hand with reduced regulation. See Joint Managers' Statement. S. Conf. Rep. No. 104-230.

104th Cong.. 2d Sess. 113 (1996) at 1 (the Act establishes a "pro-competitive. deregulatory

national policy framework"): 110 Stat. at 56 (Introductory Statement) (1996 Act is intended "to

promote competition and reduce regulation'"). The Act directs the Commission to eliminate. or

forbear from applying. regulations under certain conditions. For example. the Commission is

required to conduct a biennial review of its rules that apply to the operations or activities of



9

teiecommunIcatlons SeT"\lCe pro\iders and to "repeal or modify any regulation it determIne-

[pursuant to that re\'lew] to be no longer in the public mterest" -.t'7 L.S.C ~ 161 Sl'l' (ii'I'~-

L.S,c. ~ 160 (Commission must forbear from applying any of its regulations to

telecommunications carriers if it fmds that enforcement of the regulations is not necessar: 10

achie\'e statutory ends and that forbearance is consistent \\'ith the public interest I,

In a notice proposing to review its regulation of access charges in the light of the IOQt'

Act, the Commission assened that its Pan 69 access charge rules were "fundamentally

inconsistent with the competitive market conditions that the 1996 Act anempts to create,"

riccess Charge Reform. 11 FCC Rcd at 21360 (f: 6). In anticipation of the development of local

competition. and in recognition of the deregulatory goals of the 1996 Act. the Commission

proposed to eliminate. "either now or as soon as changes in the marketplace permit. any

unnecessary regulatory requirements on incumbent LEC exchange access services:' Access

Charge Reform. 11 FCC Red at 21359 (~5).5 The proceeding before the Coun commenced with

that notice.

II. The Order Under Review

In 1999. the Commission granted limited additional pricing flexibility to ILECs with

respect to their interstate access charges. This decision was the logical next step in the

Commission's ongoing effort to coordinate reduced regulation with competitive developments.

The regulatory relief the Commission granted was incremental: the services are still subject to

tariff filing requirements. and most of the services for which the Commission granted flexibility

5 The Commission approved some additional pricing flexibility at that time. and noted that
"further modifications to the Pan 69 rate structure could increase consumer choice. streamline
regulation. and increase consumer welfare by increasing incentives for innovation." Access
Charge Reform. 11 FCC Rcd at 21440-41 (1;18).
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remain sUDJec: to pnce cap re~ulatlOn." The Commission granted some re~ul:ltor: reil:::

ImmedIately: and it adopted substantl\e and procedural standards for obtammf: addlllonal reiie:

In the future. on proof of specific competitive developments.

A. Immediate Pricing Flexibilit)·

The Commission immediately authorized the LECs to offer substantially dea\t~ra~ed

rates for sen'ices in the trunking basket. F Previously. price cap LECs could deaverage these

rates. but they had to satisfy a rigorous standard in order to establish more than three pricinf

zones. Special Access Expanded InrerconneClion Order. 7 FCC Rcd at 7454 n. 413. The

Commission now allows price cap LECs to define the scope and number of zones within a study

area. provided (1) that each zone. except the highest-cost zone. accounts for at least 15 percent of

the price cap LEe s trunking basket revenues in the study area. and (2) that annual price

increases within a zone do not exceed 15 percent. Order ~ 21 (JA 244). The Commission

concluded that these modest limitations would protect against rate shock and prevent LECs from

defining narrow zones that are targeted to specific customers. Order ~~ 62-63 (JA 264-66). The

Commission determined that granting additional flexibility to deaverage rates "enhances the

efficiency of the market for those sen'ices by allowing prices to be tailored more easily and

accurately to reflect costs and. therefore. promotes competition in both urban and rural areas."

Order" 59 (JA 263).

6 In some instances. the Commission reduced the length of time that the tariff had to be on file
before it could go into effect. For example. carriers that obtain Phase I or Phase 11 pricing
flexibility are permined to file tariffs on one day's notice. Order ~~ 122. 153 (JA 298. 310-11).
and price cap LECs may file tariffs on one day's notice for new services. Order ~ 40 (JA 252).

, No one has yet petitioned for this additional "Phase r" or "Phase II" relief.

8 These include the special access services that are now in their own separate special access
basket.
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The CommIssion also authonzed price cap LEes Immediately to mtroduce ne\\ se r
\ 1-:::"

on a streamlmed basis without requiring pnor appro\'al or the public interest shcl\\lDh' that Jl h.J-::

required pre\'lous]y, Order" 22 (JA 244). In addition. except as to loop-based sen Ices. thl'

Commission eliminated the new services test previously required under section 6 ;.JI./I f) and IS \

of its rules Jd The Commission permitted price cap LECs to begin to offer ne\\ sen ices on a

streamlined basis. but it required that these services eventually be incorporated into the price car

rate structure, Order".+3 (lA 253). The Commission noted that. with the gro\\1h of

competition. the pre-existing new services requirements could place price cap LECs at a

competitive disadvantage. because their competitors are not subject to such restrictions and

because they have advance notice of the new services that price cap LECs seek to offer. Order"

38 (lA 25 I). The Commission observed that the pre-existing rules reduce the price cap LECs'

incentives to develop and offer new services. Jd.

The Commission immediately pennined price cap LECs to remove their interstate

intraLATA services and certain interstate interLATA services (called "corridor services") from

price cap regulations. provided that the price cap LEC had implemented dialing parity for inter-

and intraLATA toll services. Order" 23 (JA 244-45).Q Once toll dialing parity was

implemented. these services would face sufficient competition to "preclude price cap LECs from

exploiting over a sustained period any individual market power they may have with respect to

these services," Order'" 45 (JA 254),10

Q Dialing parity exists when a customer of a competitive carrier can make a call by dialing the
same number of digits that a customer of the LEC would dial to make the same call. See 47
U.s.c. § 153(15).

10 MCI does not raise any objection to this part of the Commission's order.
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B. Future Opponunities For Increased Pricing Flexibili~

The Commission adopted a framework offerIng progreSS1\el: greater pnCln~ fiL'\lr:i:\\

as competition develops further In general the framework provides for rate relief in t\\(1 pi1Jse~

and on a ~'1etropolitan Statistical Area (MS:\) basis. I I To obtain pricing fle:"ibiiit: Llnde~ Ph:lse I

or Phase II. the price cap LEC must file a petition demonstrating th:n certain competime

"triggers" haw been met within the MSA. The triggers vary depending on the degree of reht:>f

requested (i c.. Phase I or Phase II) and on the services for which pricing fle:"ibilit: is sought

(1) Phase I Relief

Phase I relief is potentially available. pursuant to varying triggers. for ( 1) dedicated

transport (i. e.. entrance facilities. direct-trunked transport. and the dedicated component of

tandem-switched transport service) and special access services other than channel terminations: I:

(2) channel terminations: 13 and (3) common line and traffic-sensitive services and the traffic-

1J Each area within the United States is classified as either an MSA or an RSA (Rural Service
Area). There are 306 MSAs and 428 RSAs. 47 C.F.R. § 22.909. For the Court's convenience. a
map designating MSAs and RSAs is attached as Appendix 1.

1: Specifically. for these services. the trigger requires the ILEC to show that competitors have
collocated facilities (a) in at least 15 percent of the wire centers within the MSA for which the
ILEC is seeking pricing flexibility. or (b) in wire centers accounting for at least 30 percent of the
revenues for the services for which the ILEC is seeking pricing flexibility. In addition. in each
of the wire centers relied on by the ILEC in its pricing flexibility petition. at least one competitor
must rely on transport facilities provided by an entity other than the ILEC. 47 C.F.R. §
69.709(b).

13 To obtain pricing flexibility for channel terminations to the end user. the ILEC must show that
competitors have collocated facilities (a) in at least 50 percent of the wire centers within the
MSA for which the ILEC is seeking pricing flexibility. or (b) in wire centers accounting for at
least 65 percent of the revenues for the services for which the ILEC is seeking pricing flexibility.
In addition. in each of the wire centers relied on by the ILEC in its pricing flexibility petition. at
least one competitor must rely on transport facilities provided by an entity other than the ILEC.
47 C.F.R. § 69.711(b).
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sensItive component of tandem-switched transport ser'lce. I~ Order ... 70 I JA. ~6~-bq I Pn;.b~·:

relief authorizes price cap LEes to offer volume and term discounts for these senlce~ .:mc h'

offer these services pursuant to contract tariffs. Order"'" ~4. 1:: (JA :":5. :9Sl. Price car

carriers that obtam Phase I relief must make contract tariff rates available to all simibrl: slluated

customers. and they must make the discounts available to anyone willing to commit to the

specified volumes or commit to the specified term. Order ...... 114.130 (JA 199.30:) They al~c\

must continue to offer these services pursuant to price caps. Order"':4 (JA ~451.

(2) Phase II Relief

Phase II relief is potentially available for dedicated transpon and special access sen' ices.

Order'" 70 (JA 168-69).15 The Order establishes more stringent triggers for Phase I relief than

for Phase II relief. As it did with Phase I triggers. the Commission established more stringent

triggers associated with pricing flexibility for channel terminations between the end office and

the customer premises than it did for other special access and transport services. lb Phase II relief

I~ To obtain pricing flexibility for this third group of services. a competitor must offer service.
using their 0\\'11 transpon and switching facilities. to 15 percent of the ILEC s customer
locations. 47 C.F.R. § 69.713(b).

I~ The Commission sought comment on appropriate bases for granting Phase II relief for
common line and traffic-sensitive services. Order ... 70 (JA 168-69). It has not yet established
triggers for granting such pricing flexibility.

16 Specifically. with the exception of pricing flexibility for channel terminations to end users. the
trigger requires the ILEC to show that competitors have collocated facilities (a) in at least 50
percent of the wire centers within the MSA for which the ILEC is seeking pricing flexibility. or
(b) in wire centers accounting for at least 65 percent of the revenues for the services for which
the ILEC is seeking pricing flexibility. 47 C.F.R. § 69.709(c). To obtain pricing flexibility for
channel terminations to the end user. the ILEC must show that competitors have collocated
facilities (a) in at least 65 percent of the wire centers within the MSA for which the ILEC is
seeking pricing flexibility. or (b) in wire centers accounting for at least 85 percent of the
revenues for the services for which the ILEC is seeking pricing flexibility. 47 C.F.R. §
69.7II(c). In addition. in each of the wire centers relied on by the ILEC in its pricing flexibility
petition. at least one competitor must rely on transport facilities provided by an entity other than
the ILEC. 47 C.F.R. §§ 69.709(c). 69.7II(c).
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permits LECs to ofier these Sel\lCeS outside of price c:J.p regu1:J.tion. but c:J.rriers stiL muse :::~

generally available tariffs. Order" 15 J UA. 3101.

(3) Collocation Triggers

The competitive tnggers that the Commission will use to decide whether 10 ~rJ.n: Phase I

or Phase II relief for special access and dedicated transport services take into account the de~ree

to which competitors have collocated their facilities within the MSA. The degree of colloc~Hion

offers a guidepost for determining whether there is a competitive presence sufficient to restrain J

price cap LEes incentives to charge unreasonable rates. The Commission found that. for

special access and dedicated transport services, the presence of operational collocation

arrangements provided the most reliable. verifiable. and available indicator of competitive

pressure within the MSA. Order IT" 78-87 (JA 172-280). The Commission concluded that

"collocation by competitors in incumbent LEC wire centers is a reliable indication of sunk

investment by competitors." Order ~ 81 (JA 175-76). The Commission evaluated relevant

economic literature and determined that "irreversible or 'sunk' investment in facilities used to

provide competitive service is the appropriate standard for determining whether pricing

flexibility is warranted..' Order" 79 (JA 273-74). "In telecommunications. where variable costs

are a small fraction of total costs, the presence of facilities-based competition with significant

sunk investment makes exclusionary pricing behavior costly and unlikely to succeed:' Order ~

80 (JA 274-75). The Commission explained that the presence of collocation arrangements

indicated significant financial investment. Order'" 81 (JA 275-76).

The Commission considered other proposed triggers. and concluded that none was

preferable to the collocation triggers it selected. Order ~ 87 (JA 279-80). In particular. the

Commission rejected proposals that, in order to receive pricing flexibility. LECs must
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demonstrate that they no longer possess market power In the pro\'ision ot the reie\:m: :.l,,:,,:~~,

servIce - the test the CommIssion has used to make dominamnon-dominant detem1Jn:J.tlon~

Order'- 90 (JA 281-82). The Commission noted that such showings were hurdensome :mc

controversial. and that the costs of delay that would result from requiring such shcm mgs

outweighed the costs of granting the limited pricing flexibility at issue without such a sho\\ m~

Order .... 90. 151-152 (JA 281-8:. 310). The Commission also rejected proposals that would

have required LECs to show that they had lost market share to competitors. Order'- 103

(JA 289). The Commission noted that such data was not presently available. and it declined to

defer granting pricing flexibility until it was. ld.

The Commission established a different trigger for Phase I pricing flexibilit~.I'; for

common line and traffic-sensitive services and the traffic-sensitive components of tandem-

switched transpon service. 18 That trigger considers the extent to which competitors offer service

primarily or exclusively over their own facilities to ILEC customer locations within the MSA.

Order"'- 108. 113 (JA 291. 293). Competitors must actually offer service to a 15 percent of

ILEC customer locations to satisfy the trigger. Order'- 120 (JA 296).1
9

The Commission established this separate trigger because it found that it could not look

solely to the degree of collocation to determine whether there was sufficient competition for

common line and traffic-sensitive services to constrain the ILEC s prices. Competition for those

17 As noted above. the Commission has not established triggers for obtaining Phase II relief for
common line and traffic-sensitive services.

18 We hereafter use the phrase "traffic-sensitive services" to include the traffic-sensitive
components of tandem-switched transpon service.

19 The trigger is not met if competitors are merely capable of offering service. On the other
hand. the trigger does not require the price cap LEe to demonstrate that competitors actuallv
provide service to a cenain percentage of customers. Order ~ 120 (JA 296). •
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sen'ices was more recent than competltlon for shared access and dedicated tr::mspor.. :m-:: t11:>

CommlSSlOn could not predict that It would de\'elop In the same manner Order" ] IU (.1.-\ :cl':: :

Thus. the Commission found that It needed to account for the possibility that market entr:- \\ Cluld

occur \'ia "competitors that have wholly bypassed incumbent LEC facilities as \\dl 3.~

competitors that collocate in incumbents' wire centers so as to provide sen'ice over unbundkd

loops." Id The Commission concluded that there was sufficient evidence of sunk imestment b:

competitors to warrant Phase I pricing flexibility if they provided common line or trafflc­

sensitive sen'ices "either entirely over their own facilities or by combining unbundled loops with

their own switching and transport.....' Order C 112 (JA 292).

III. Forbearance Order

Several BOCs filed petitions for forbearance. pursuant to 47 U.s.c. § 160. while the

Pricing Flexibility proceeding was pending. They asked the Commission to forbear altogether

from applying tariff filing requirements and price cap regulation to high capacity special access

and dedicated transpott services in specific MSAs. On November 22. 1999. after the

Commission had adopted the Pricing Flexibility Order granting all price cap LECs substantial

relief from regulation, the Commission denied the requests for forbearance. Peliliun of C' 51

WEST Communicalions. Inc. for Forbearance from Regulation as a Dominant Carrier in the

Phoenix. Arizona MSA. Memorandum and Order. 14 FCC Red 19947 (1999) (C' S West

Forbearance Order). That decision also is the subject of petitions for review before this Court.

which will be heard by the same panel that will hear this case and on the same day. AT&T Corp.

\'. FCC. Nos. 99-1535 and 00-1090.
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Sl'\t\lARY OF ARGl'MEl\"T

The Commission established rules that pTiwide additlonal pricing tlexii1iiu: hl LEC~ l:~~:

are subject to price cap regulation. The Commission determined tha:. in light of the 1qqt>-"..:::.

which significantly increases opponunities for competition in the local exchang;: ana ex.::iunge

access markets. the Commission should offer price cap LECs additional flexibility w respond to

competition. The Commission recognized that continuing to impose regulations that were no

longer necessary was contrary to the public interest because unnecessary regulations perpetuJte

inefficiencies in the market and interfere with the development and operation of markets as

competition develops. Order IT'" 67. 144 (JA 267-68. 307). The Commission adopted a multi­

phase approach that at each step (1) provided appropriate regulatory relief in light of competitive

developments. and (2) imposed (or retained) conditions to ensure that consumers were not

halmed by such relief.

The Commission established predictive rules that would permit price cap LECs. in the

future. to obtain additional pricing flexibility if the LECs could demonstrate that certain

competitive "triggers" were satisfied. The triggers consider the extent to which competitors have

invested in competitive facilities and established collocation arrangements within an MSA. The

Commission determined that collocation could serve as a proxy for measuring competitive

pressure on the ILEC. The Commission reasonably determined that. where competitors had

significant "sunk investment" in an MSA. this competitive pressure would constrain the ILECs

incentive to set unreasonable rates.

Petitioners MCI WorldCom. Inc .. AT&T Corp.. Time Warner Telecom Inc. and their

supporting intervenors (MCl) do not dispute that collocation facilities are a reliable measure of

competitive entry. Mel contends. however. that the Commission was required to consider loss
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of market sharI:.' before It could gram the pricing flexibilitY it did \1CI does; not ideml!: :l:1\

statutory requirement. nor any rele\'ant past Commission decisions. in support of Ib :lr::Un1::I1:

MCI ignores numerous past decisions In which the Commission increased LEC s' pncmf.

flexibility. without making findings about market share. MCI argues instead that the

Commission was obligated to use the same type of analysis it used in deciding whether .:... T& T

\\as non-dominant. The Commission reasonably concluded that the costs associated \\'ith such

market share detenninations outweighed the benefits. in light of the limited relief granted and the

protections it retained or added to ensure that carriers do not charge unreasonable prices.

The Commission also detennined that. for certain types of service offerings. consumers

would benefit from a grant of immediate pricing flexibility. The Commission pennitted price

cap LECs to introduce new ser,ices on a streamlined basis. so that consumers woulC :la\'e more

rapid access to the new offerings and LECs could respond bener to competitive offerings. The

Commission also expanded price cap LECs' ability to charge deaveraged rates. which more

accurately reflect the costs associated with serving a particular geographic area. The

Commission conditioned both refonns in ways that would ensure that consumers are protected.

STANDARD OF REVIEW

In ruling upon the petitioners' challenge to the Commission's pricing flexibility Order. the

Court's role is to detennine whether the FCC acted within its authority and considered the

relevant factors. Citizens to Presen'e Overron Park \'. r·olpe. 401 U.S. 40:. 415-16 (1971):

Aational Ass 'n ofRegulatory Utility Comm 'rs r. FCC. 737 F.2d 1095. 1140-41 (D.C. Cir. 1984).

eert. denied. 469 C.S. 1217 (1985)(l\ARUC). "The FCC's judgment about the best regulatory

tools to employ in a particular situation is '" entitled to considerable deference from the

generalist judiciary." Western lJnion International. Inc \'. FCC. 804 F.1d 1180. 1191 (D.C. Cir.



1986 L sec also .\AR L'C \ FCC. 7.3 /' F.2d at II ..W--+ I, That is because "agency r::nenUf..:l::; ;, :..::

from an exact science and involves policy detenmnations In which the agency is acknc\\\ le.:l~e-':

to have expemse," Time Warner Emertal17menr Co \', FCC. 56 F.3d 151. 16.3 (D,C Cl~ 11.)0:' I

(quotation omitted), cen denied. 516 C.S. 1112 (1996l. The Coun's role is to 'patro[l] the

penmeters of an agency's discretion," not to second guess the agency as to its choice amon~

pennissible solutions. XARLOC \', FCC. 737 F.2d at 11·W. particularly where. as here. several

features of the Commission's action that petitioners challenge reflect predictive judgments about

the regulated industry for which complete factual suppon is neither possible nor required, FCC

\', Sarional Ciri:ens Commitreefor Broadcasring. 436 U.S. 775.814 (1978).

Applying this governing standard of review. the Coun should deny the petitions for

reVlew,

ARGUMENT

I. THE COMMISSION'S PRICING FLEXIBILITY DECISION
WAS CONSISTENT WITH APPLICABLE LAW AND WITH
PRIOR COMMISSION ACTIONS.

The Communications Act requires that rates be just and reasonable. and authorizes the

Commission to prescribe regulations "as may be necessary in the public interest to carry out the

provisions of this Act:' 47 C.S.c. § 20l(b). At the same time. the Commission is responsible

for implementing the ··procompetitive. deregulatory'" goals of the 1996 Act. Joint Managers'

Statement. S. Conl. Rep. No. 104-230, 104th Cong.. 2d Sess. 113 (1996) at I. See also 110 Stat.

at 56 (Introductory Statement) (1996 Act is intended "to promote competition and reduce

regulation"); 47 U.s.c. §§ 160. 161. The Communications Act. as amended by the 1996 Act.

thus requires the Commission to consider both the public interest benefits of reducing regulations

and the public interest benefits to be achieved through the continued application regulations


